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Proved to be extremely difficult to contain this menace, The imbroglip
of Munnar tands, which, continues tg ey the executive indefinitely, ig
the clasgic ©Xample on pojnt. Legislatures of many States, including

Coming yp before the High Court itself, not tq mention those before
the lower courts, cases of Teqistration of Such cancellation deeds and
Tequests for change of TMutation of Jang Tecords on the basis of sych
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least two High Courts have considered this very question and have
come up with differing apinions on this question and in one of them,
different judges of the same bench of a High Court considering this

vexing question, have Come up with differing opinions. The VEery same
ourt in these two cases,

blic importance

question has come up for decision of this ¢
Needless to say, the question jg of considerable pu
also, which prompted me to get the assistance of an
resolving the issue Posed before me, despite the fact that competent
couiisel are @ppearing on both stdes, so that I can get an unbiased
view as well,

2. Before going intq the questions involved, ! shall briefly note
the facts of the two cases before me ag presented in the writ petitions.
In W.P.(C). No.34367/09, the 4 respondent, who is none other than
the uncle of the petitioner, executed and got registered Exs#P1 sale
deed dated 9-1.199¢ assigning the properties described in the
schedule to the said deed In favour of the petitioner. After more than
13% years of execution of the sale deed, the 4% respondent executed
and got registered Ext, P3  cancellation deed dated 1-8-2009,
cancelling Ext. P1 sale deed, on the ground that the petitioner has not
paid the balance sale consideration agreed upon, although in Ext Pi1
sale deed he had acknowledged receipt of the full sale consideration
mentioned therein, that too after suffering an injuncton order in Q.5.
MNo. 84/2009 filed before the Munsiff's Court, Kuthuparamba, by the
petitioner, against interfering with the Peaceful enjoyment of the
property by the petitioner. The petitioner ijg challenging the

registration of Ext. pi deed of canceliation of sale deed on the ground

that the 3w respondent-registering officer ought not to have
registered the same under law. In W.P.(C).No. 37150409, the 3w
respondent executed and got registered Ext P1 sale deed on 28-10-

C'}/
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Petitions js 4 to whether the registering officer, ynder the
Registration Act, 190g, has powers to and ig duty bound to refuse tg

before him But the fact that he pag Power to refuse to Tegister a
document Presented for registration before him iq clear from Section

“71. Eeasong for refus,) to register o be recorded ... {1)
Every Sub-Fegistray refusing to registar 5 document, sxcept on the
ground that the Property 1o whieh 1 relates jg not Situate within hig
sub-district, shail make an order of refusal and record hjg reasons for
Such order iy his Book No.2, and endorse the words “registration
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(2} No registering officer shall accept for registration a .
document so endorsed uniess and until, under the provisions
hereinafter contained, the document is directed to be registered.”

But Chapter XXII1, pariicularly Rule 191 therein, of the Registration
Rules (Kerala) framed by the Inspector General of Registration under
Section 69(2) of the Registration Act, 1908, and published in the
Kerala Gazette on 27-12-1 938, does give some indication as to for
what reasons the sub-registrar can refuse registration of documents
presented for registration, which Rule reads thuys:

“191. The reasons for refusal will usuaily come under one or more
of the heads menticned below: which should invariably be quoted

as autharity for refusal
Section 19

I. That the document is wTitten jn a language which the Registering
Officer does not ynderstang and which is not commonly used in the
district, and that ii is dnaccompanied by a true translation and &

true copy,
Section 20

Ir. That it contajns unattested interlineations, blanks, erasures,
OT alterations which in the opinion of the Registering Officer require

Lo be attested.
Section 21 ( 1-3) and Section 22

IIi.  That the description of the property is insufficient to identify
it.
Section 21(4)

V. That the document is unaccompanied by a copy or copies of
any map or plan which it contains,

Rule 41

V. That the date of execution is not stated in the document or
that the correct date is not ascertainable,

‘ Sections 23, 24, 25, 26, 72, 75 and 77

7
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VI Thaty is presenteq after the brescribed tipe
Sections 32, 23, 40 ang 13

VI, That 1t is Presenteqd by s Person who hag ne right o Present

VIIA, That the documens is not affived with the Passport size

photag'raphs and fmpressionfimpressions of the lef thumb o any of

the fingers iy the absence of left thump a3 prescribed ip Rule 304¢i)
i).

VIII. That the executing Parties or gheiy Tepresentatives, assigns, or
agents have fatleq to appear withijn the brescribed me

Note;- ¢ Bme’, ghaj mean the fige allowed for
DPresentatiy under Sections 23, 24, and 26 and ot the delay af
Gur my D appearance which may he condgned ypger the

iX. That the Registeriy Officer ig DOt satisfied a5 to the identity of
4 persop aPpearing hefore him whg alleges that he has executed the

Sm:tinns 34 angd 40

X That the Regis!‘.en‘ng Officer is pot Satisfied as to the right of
2 persop appearing ag , Tepresentative, SS90 or agent s to

appaar
Section 35

XL That eXecution jg denied by any persor Purporting to be ag
executing Party or by hijs agent.

Note.. When 5 Reg:istel'ing Officer s Satisfied that ap
eXecutant js Purposely keeping out o the way with 4 view to evade
registration of 2 documenpt Or has gone tqo 4 distant place and is not

lkely to Telurn 10 aam;y EXecution withjy, the preseribed time,

registratiop may he refused, th, fon-appearance being treated as
Itantamnunt to denjal of eXecution
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Section 315

XIl. That the Persou purporting to have executed the document ig
a minor, an idiot or g lunatic.

Note:- When the executant of a document who is examined
under a commission under Section 38 of the Act is reported by the
Commissioner to e 8 minor, an idiof or a lunatic, registration may
be refused, and it jg Dot necessary that the Registering Officer
should personally exarmine the executant tg satisfy himself as to the

Section 15

XM, That execution is denied by the r2presentative or assign of a
deceased person by whom the documents purports to have been

axecuted,

Note:- When some of the representatives of a deceased
executant admit and others deny execution, the registration of the
document shal] be refused in toto, the persons inferested being let
to apply to the Registrar for an enquiry into the fact of execution.

Sections 35 and 41

XIV. That the alleged death of 3 person by whom the docurrent
purports to have heen #Xecuted has not been proved.

Section 41

XV. That the Registering Officer ig Bot satisfied as to the fact of
execution in the case of a will or of an authority to adopt presented
after the death of the testator or donor.

Sectons 25, 34 and 80
! XVI. That the prescribeq fee or fine has not bean paid.

XVIi. That the £ additions of all persons executing and of all
persons claiming under the document are nog given,

XVIIL. A Kanam demjse Or 4 renewal thereof shall be refused
registrations if it does pot contain the following particulars:

{i) The name if any, the description and the extent of each
itern of holding;

(i)  The Government tax payable on gach jtem.

(iii} The renewasal fee jif any paid. if no renewal fee is pard

x
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and whether the Sub-registrar can examine the validity of tpe
document presented for registration. Chapter XIB of the Rules
prescribes the enquiry to he conducted by the sub-registrar before
registering a document, which would give some indication as 1o the
type of enquiry he can conduct hefore registering a document, which
has been framed under Section 35, which reads thys:

“35. Procedure on admission ang denial of execution
respectively:- (1)) Ir 4y the persons executing the document

Persons they represent themselves tg be, and if they all admit the
execufion of the document, or

(b)  if in (he Case ol any person dppearing by a
representative, assign or agent, stch Tepresentative, assign or
agent admits the execution, or

(c} if the persop eXecuting the document ig dead, and his
representative or 885Ign appears hefpre the Registering Officer and
admits the eXecution,

the Registering Officer shall register the document as directed in
Sections 58 tg 61, inclusive

(2} The Regis
that the rersons 4ppearing before hitn are the persons they
represent themsalvas o be, or for any other purpose contemplated
by this Act, €Xamine any ope Present in his office

(3){a; if any persop by whom the document purports to be
executed denies its executon, or

(b) if any such Person appears to the Registering Officer 1o
be & minor, ap idiot Or a lunatic, or

(c) if any person by whom the document purports to be
executed is dead, and hig representative or assign denies its

execirtion,

the Registering Qfficer shall refuse to register the document as to
|the person sa denying, appearing or dead.

C}/
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dispose of transferabie property not his own, is competent to’
transfer such  property either wholly or in part, and either
absolutely or conditionally, in the circumstances, to the extent and
in the manmer, allowed and prescribed by any law for the time being

in force.”

Section 8 of the Transfer of Property deals with the question as to
when transfer of property takes effect, which reads as follows:

"8. Operation of transfer.-- Unless a different intention is
expressed or necessarily implied, a transfer of property passes
forthwith to the transferee all the interes: which the transferor is
then capable of passing in the property and in the legal incidents
thereoi.

Such incidents inciude, where the property is land. the
easements annexed thereto, the rents and profits thereof accruing
after the transfer, and all things attached to the earth:

and, where the property is machinery attached to the earth,
the movable parts thereof:

and, where the prupertj; is a house, the easements annexed
ihereto, the rent thereof accruing after the transfer. and the locks,
keys, bars, doors, windows, and all other things provided for

permanent use therewith;

and, where the property is a debt or other actionable claim,
the securities therefor {except where they are also for other debts
or claims not transferred to the transferee), but not arrears of
interest accrued before the transfer;

and, where the property is money or other property yielding
income, the interest or income thereof accruing after the transfer

takes eHect

7. I shall now proceed to consider the issue in the light of the
above legal provisions applicable. At the outset, I may briefly note
the object of the system of registration of documents relating to
property. Somewhat recently, the Supreme Court had occasion to

consider the same in State of HP. and Others V Shivalik Aqro

v Products and othe 2004 Supreme Court Cases 550.
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in Paragraphs 5 to 7 of that decisjop the Supreme Court hag Dbséﬁed' |
thys.

3. By the Very nature of things fecognition of Tights or tige over

Imrnovabje Property gp g Wensactiong therein give nse 0 manifpjq
’ its size op o ;

Probiems Ovabie A depandmg Upon its gize ensjon
€an be kept ip absolute fontroj ip Possession of Its owner angd a thirg
p May not k Position eyey ¢, k0w where the has
bheen ept. But Lot so for Immovabje Property whicy, lies in
€ Oben, attacy to the eanyy, A Particular place and the pypey
may he Tesiding a; 4 faraway Place, e WIer may mive th
Property on lease of licence t, S0me one elsg who may get physica
Possession tie f and enjoy the USLINUCE theragf 1 order i get
over thig culty, 3 ¢ m of Tedistration of title tp Mmmovghle
Property has beep €Volved which i followe ; any countrigg In

bY virtue of srangpe oo Severa) of the United States, anq tho courts
bouny by such Provisions rather than gy ARy doctrine of the

e the Kingdom has beep described
UIY's Laws of Engl&nd, Vol 26, Baras 7g; and 705 aq under:
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The legislation relating to reqistration of the title 15 directed to the
cing are Lo be

manner in which the law and practice of conveyan
adapted to the use of a centrally maintained register of title o
jand. As the use of the register has been extendsd, 50 the
successive statutes mark the historical development of 2 system of
conveyancing. commonly known s reqistered conveyancing, w ich
approached maturity as pait of the real propetty legislation of

1925.

The result of that legislation, as respects registered land, is
to produce on frst registration  as State-insured record of
gntitlement to legal estates in land, open 1o public inspection,
which is to be kepl UP 1o date in respect of subsequent
transactions in accordance with the conveyancing technique for

which the legistation provides.

Indirect reference 10 the earlier Jagislation is found at the
commencemeant of the Land Registration Act, 1925 in the provision
that requires the Chief Land Register 1o continue to keep & register
of title to freehold and leasehold land.

" " *

205. The Land Registy Ach 1862 The Land Registry AcCtL,
1862 marked the first agtemmpt to introduce registration of title as
distinct from regisiralion of dends DY memorial. RegisiTation was
on a voluntary pasis and subiect to conditons, which included
conditions (1) that & arketable title should be shown; (2) that the
poundaries of the land should he officially determined and defined
a5 against adjoining cwners; and (3) thet p ial i
be disclosed and registared. The Act continues W0 apply Lo estates
registered under it as if the Land Registration Act, 1625 had not
peen passed, antil such time as those estates are registere
pursuant to the Act of 1925, The mtention that the registration of
such estates is to be transferred o the modemn register 15
confirmed by power given to the 1ord Chancellor 10 provide
order that all tides registered undeT the Land Registry Act. 1862
should he registered under the Land Registration 1923
without cost 10 the parties interested”.
7 The law relating to cranster of immovable property 1B Indian 15
contained in the Transfer of Property Act, 1882. Section 54 of this
Act defines vsale” and it provides that transfer of ownership in the

case of intangible jmmovable property of the v

rupees and upwards €an be made only by 2 registered instrument.
gection 107 provides that a lease of jfnmovabhle property from year
to year, or for any term exceeding one year of reserving @ yearly
rent, can be made only by & registered ipstrument. gimilarly.
- Section 123 provides that a gift of jmmovable property must be
) effected by a registered instrument.  Section 17 of the Registration
Act gives @ long list of instruments for which

! compulsory and clause {b) of sub-section (1) pro

registration 15
vides that nol-

O
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testamentary mstruments whjcpy PUrport or operate to create,
declare, assign, limit or extinguish, whether in present or jg future,
any right, titie gr interest, whether vested or coatingent, of the valpe

any manner. Jige transfer, gig giving on lease op creating g
mortgage, ot without 3 System of registration

(Underlining supplied)

Therefore we have tg Consider the issye in the Eght of the object of
the legislation 43 explained ip the above decision, which is tg establish
a method whereby the tite to a particular tract or parcel of land wij]
always he ascertainable by reference to the register maintained in the
sub-registrar’s office, which shouid he of conclusive veracity, which
May not be achieved if the sub registra, Is to register all and sundry
documents Presented by whom whatsgever.

Paid towards saje Consideration tg the vendor, hag been considereqd by

the Supreme Court in Ka!!gg_qg_;a! V Rajgopal ang another
(2009) £ Supreme Court Cases 193 holding thus:

"14. We have heard the leamed coupge; for the parties at
length apnd considersd the evidence - gpgj and dncumentary,

forming Part of ihe recorq

15, The Jquestion posed for OUr consideratioy ig whether title
to the disputed Properties passed to appellant whep the sale deed
dated 26-6-19g3 Was registered on 26-10-1983, though admittedly
D0 amount weas Paid towardg consideration tg the respondents,

16.  Sale ig defined gy being a Tansfer of ownership for g
Price. In a gl there is ay absolute trangfer of all rights in the
PToperties sold. Ng rights are left in the @ansferor. The price is
fixed by the CONRMTact antecedent ¢o the conveyance. Price is the
©Ssence of a contract of sale. There is only one mode of transfer by

1

o F
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sale in regard to jmmovable property of the value of Rs.100 or more .
and that is by a registered instrument.

17. It is now well settied that payment of entire price is not a
condition precedent for completion of the sale by passing of title, as
Section 54 of the Transfer of Property Act, 1882 (“the Act”, for

- short) defines "sale” as “a transfer of cwnership in exchange for a
price paid or promised or part-paid and part-promised”. [f the’
intention "of parties was that ttle should pass on execution and
registration, title would pass to the purchaser even if the sale price
or part thereof is not paid. In the event of non-payment of price (or
balance price as the case may be) thereafter, the remedy of the
vendor is only to sue for the balance price. He cannot avoid the
sale. He is, however, entitled to a charge upon the property for the
unpaid part of the sale price where the ownership of the property
has passed to the buyer before payment of the entire price, under
Section 35(4) (b) of the Act.

18. Normally, ownership and title to the property will pass to
the purchaser on ragistration of the sale deed with effect from the
date of execution of the sale deed. But this is not an invariable rule,
as the true test of passing of property is the intention of parties.
Though registration is prima facie proof of an intention to transfer
the property, it is not proof of operative transfer if payment of
consideration (price) is a condition precedent for passing of the
property.

19. The answer to the question whether the parties intended
that transfer of the ownership should be merely by execution and
registration of the deed or whether they intended the transfer of
the property to take place, only after receipt of the entire
consideration, would depend on the intention of the parties. Such
intention is primarily to be gathered and determined from the
recitals of the sale deed. When the recitals are sufficient or
ambiguous the surrounding circumstances and conduct of parties
can be looked into for ascertaining the intention, subject to the
himitations placed by Section 92 of the Evidence Act”.

9. I can straightaway say that since the object of the
Regisiration Act is to establish a method whereby the title to a
particular tract or parcel of land will always be ascertainable by
reference to the register maintained by the sub registrar's office,
which should be of conclusive veracity, and the vendor cannot avoid
the sale even if any part of the sale consideration has not been paid, if

( the intention of the parties gatherable from the sale deed is that title







s

already bassed to the purchaser gop the 3
unless the Sale deeq stipulates otherwiga

first get the earijer sale deed
Of &}l these Provisiong logether
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is not.alien to the Powers and duties of the sub-registrar. Going by
Section 34 of the Indian Registration Act and Rule 67 of the
Registration Rujes (Kerala), at firg blush it may appear that the

tie right of the Xecuting party to execyte ihe document. But to holqg
that under nq circumstanee; tie registering officer shall enquire intg

the competency of the person to execute the document and he shaj /]
blindly register the document eXCept for the reasons mentioned in

for example 5 Case where a person presents for regisiration a saje

deed executed by him selling the Property comprised of the High
an agreement

between twg persons whereby one agrees to kil a third person for

with the object of the Act and Rules would pe that if by reading the
document and looking at the previous documents registered in respect
of the property he is satisfied that the document cannot he validly
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of the Act. Therefore, I am of the opinion that by refusing to register a
deed of cancellation of sale deed, the sub-registrar js only
perferming a duty cast upon him by the Registration Act and Rules,
notwithstangi_ing Rule 67 of the Registration Rules (Kerala) and the
- Same is in consonance with the object of the Registration Act and

Rules ag elucidated above, -
11. A Contrary interpretation wouid be opposed to public policy

the context of Section 23 of the Indian Contract Act and Secticn 34 (2)
(b} (ii) of the Arbitration and Conciliation. Act, In Muraligdhar

Aagarwal Vv State nf P, (1974} 2 Supreme Court Cases 4 72
the Supreme Court

while dealing with the concept of ‘public palicy’
observed thuys, ‘

32.... The difficulty of discovering what public policy is at
any given momept certainly does not absolve the Judges from the
dut of doing so. In conducting an enquIry, as elready stated, Judges
are not hidebound by precedent, The Judges must Inok beyond the
B3rToW feid of past procedents, though this ety feaves open the
question, in which directiop they must cast thegr gaze. The judges
are to base their decisions on the opinions of mep of the world, as

Or predilections but these of the dominant Opinion at a given
oment, or what has beer termed Customary morality. The Judges
Imust consider the socia) consequences of the ruls propounded,
especially in the light of the factual evidepce available as to its
probable results, . The point is rather th i
' lodged somewhere and under gy Constitutjo

————



T Co 2. Irda

It Contray 4 fa Tran
Canguly, 4rp 1986 s 1571 the Supreme Court held thys.
‘ e Indig ntr, i
pose n of thip

i € wWords
Consoﬁd&ted Goid Mineg Ed.. ¢ 1902 ac 484) ‘pubfic policy is
always an Unsafe apg treacherpyg ground for legal decision. * That
Was in the Year 199> Seventy—eight Years €arlier Burrough, J-. in
Richardson V. Mellish, ¢ 1824) 7 Bing 229, described public policy as

e
4 very dnruly horse, and whey GICe yo); get astride if ¥ou never
N0W whopa it will oy ¥Ou'. The aster of the Rofls, Lorg
nning, lidwever, Was not & mag to shy Way from YR nanageabie
horses ag M words whicn, ~0JUre up befgrg PUT 8yes the pictyre of
€ Young Alexander th reat g Hcephalous, e ai
Endﬁ-rby To thall Ty, iid. v Foothaly Assn, fid {1971 Ccp
391) Wy Jood may, the saddle. the Unruly horge Can be kapt
in control g Can jump oyey Obstacles’ Had tfe OTOUS ws
held the field, pet € docirine of Dublic Policy but gyep the

.
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In fact, g body of 1w like the Common law, which has grown up
gradually with the growth of the nation, Nocessarily acquires
some fixed Principles, ang ir 1t is to maintain these principigs jt
TMUst be ahle, pp the ground of public policy or Soma other like
ground, tq SUppréss prac ices which, under €Ver new disguises,
seek to Weaken or Negative them

“16. The pext clause which Fequires interprefation i tlause
(1) of sub-sectipg {2)h) of Section 34 which inter ais provides that
the court may set aside the arbitral awarg jr Itis in conflict with the
“public Policy of Indjg~ The phase “public palicy of India” ig not
defined ender the Act Hence, the saig term g fequired to be given

and scheme of the Act. p4 bas been Tepeatedly stated by varions
duthorities thay the eXpression “public Policy” does pot admit of
Precise definigon and may vary from Jedleration tn generation and

upon the cm;bext in which it ig used. Laciing brecedeqt, the coyrt
has to Jive itg Meaning in the light angd Principles underlying the
Arbitratign Act, Contracy Act ang constitutiopna) Provisions *







unilateraily and getting the samg Tegisterad in an ingenioys way,
The madys Operandi js, thig COUrt is informed, thet unsenipulons
elemen{.s like lang grabhbery 2pproach the former owners of

properties thereby leaving then in the lurch, Iy i also commen
l-:now]edge that the doors gf subording fa Courts are knocked af
With number of Civil Suipg where the rea) owners have (n fight for

eleinents, Going by the bast experience, the Civil Suits, in normal
course, take years to conclude, In the meanwhile, it alsg happens
that some More eacumbranpe Is made thereby Crealing further
cloud in the Htie so as g make the igsyes more complex ang

complicated. ~

In the Fyj Bench decision of the Andhra Pradesh High Court in

Yalana Malleswari v Anathula Savamma AR 2007 4P 57

similar situatioy has been dealt with. The State of Rajasthan tried 5
in the Act, 'which was

different line by intmducing 4 new sectioy 224
declared ag unconstitutiongj by the Supreme Court ip Basant

Nehata's cage {supra). Thig would give an indication that thig malady
I increasing in other parts of the COUNtry as well, which warrants a

Purpesive interpretation of the Registration Act and Rules n
-Consonance with Public bolicy to coptain the same,

C/‘/
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16. The view that Cancellation of a sale deed cap be only hij-
lateral, is a)sq clear from the newly introduced Section 324 of the

“32A. Compulsnry affixing of Photograph, etc... Every
Person presen ting any document g the proper Tegistration-office
Under Sectioy 33 shall affix p size photograph apd

15 pasgport
fingerprintg te the document.

Provided thas where guch document relates to the transfer
of OwRership of immovghle Property, the passport size photograph
and fingerprints of ®ach ‘buyer and seller of such Property
Inentioned i the document shall also be affixed to the document, -

ﬁngerprints of each buyer and selier of the Property are mandatory,
by the same cojn, Cancellatinp deed of 5 Sale deed being essentially 5

deed for
used therein are

transfer of immovable Property. Bui the words
‘where sych document refates to transfer pf ewnership of immovahble
Preperty’, which js wide enough g Include an documents relating to

transfer of immovahle PrOperty and not confined to sale deeds for
‘t‘ransferring Immovable property. A ¢ancellation deed tancelling a

7
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sale deed js certainly a document relating to transfer of Immovahbje

property and would come Squarely within the said proviso, Sectien
+ 324 has been incorporated in thé__ Registration Act to prevent sych ° =
-, Inisuse of the provisigns of the ;ict__éﬁd""'ﬁules."' Non-compliance with

| Sei:tiun 32A is certainly a very valid, reason for the sub-registrar to
refuse registration of @ Cancellation deed relating to transfer of
Immovabie Property, as is clear from clause VILA of Rule 191. The sub-
registrar is therefore duty bound to insist upon the photograph and
thumb impression of both parties to be included in the cancellation
deed as well, as mandated by the Proviso to Section 32A of the
Registration Act for registration of a canceflation deed of a sale deed
and if the cancellatiop deed does not contajn the photograph and
thumb impression of both parties, he is statutorily bound to refuse
registration of that document. The thumb impression of a person

cannot be ebtained in a document without his consent and his
affixed in 3 document without his

photograph cannot be validly
of a sale deed can be

Cconsent. Therefore 3 Cancellation deed
registered only with the consent of both the original seller and the
buyer and not unilaterally by the seller alone, For this reason also the
registration of a éanceﬂaticm deed unilateraily cancelling a sale deed

by the seiler, without the consent of the Purchaser, is to be refused by

the sub-registrar.
i7. 1 am not unaware of the dangers of recognizing

POWer in the sub-registrar in the present day scenaric in the State of
Kerala. But in view of the fact that against a wrong refusal to register,
an aggrieved party has ap €asy remedy by way of appeal under
Section 72 of the Registration Act is sufficient safeguard against such
abuse of power. In any event looking at the larger public policy
Involved it is a sma]] price to avoid a greater illegality,

3/

such a
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18. As I have stated in the beginning, two High Courts have
taken differing views on the same question. Now, I shall refer to those

decisions. There were differing views op this question by different

Judges of the Andhra Pradesh High Court on this question. Therefore
the matter was referred to a Fu]l Bench of the said High Court, who
considered the matter in ¥alana Malleswari’s case (supra). The Full
Bench, by majority heid the view that the registering officer cannot
refuse to register a cancellation deed cancelling a sale deed and
relegated the parties to a civil suit. The third learned Judge of the Full
Bench differed to held that 2 person who has executed a sale deed
and got it registered cannot subsequently execute & document
unilaterally cancelling ‘the earlier sale deed and that by registering
the so called cancellation of sale deed the sub-registrar is, in effect,
cancelling the registration made earlier and once a registration is
made, the sub-registrar has no power under the Registration Act to
cancel such a registration, as he became a functus officio. in G.D.
Subramapniam’s case (supra), a learned single judge of the Madras
High Court held that a registering officer is legally obliged to refuse
to register & deed of cancellation of sale unilateratly executed without
the knowledge and consent of the other parties to the sale deed and
without complying with Section 32A of the Registration Act and while
holding so, chose to agree with the dissenting judgment, refusing to
follow the majority view, in ¥Yalana Malleswari’s cas? (supraj. A
division Bench of the Madras High Court, in ER._Kalafian V

laspector General of Registration. Chenpal and another, AIR
2010 M, 18 (DB} approved the view taken by the learned single

Jjudge of that High Court in G.D. Subram ‘s case (supra). It is
fruitful to know the reasons the Madras High Court has given in ..

\ Subramaniam’s case (supra) to differ from the majority decision of

Y



“20. Now, turning to the Judgment of the Fuj Bench of the Andhrs
Pradesh High Coart in Yanala Malleshwari and others, speaking for
mafority, His Lordship Justee V.V.S.Rao, after having elaborately
deait with the identca] questons, has ultimately held in para 66 as

follows:-

“Therefore, when the brovisions of the Registration Act and
Registration Rujes elaborately deal with the circumstances and
sitilations when the registering officer hag to accept and register
the documents and for as to when registering officer has to rejeck
the documents for registration, jt is not possible to hold as a general
rule that whenever 5 cancellation deed is submitted, the registering
officer is bound tg reject the acceptapce 8nd registration of the
same. Such interpretation wolld render Section 126 of TP Act
(which enables the donor of 4 gift to cancel/revoke the sarmne)
ineffective, Second, there could be - unimagingble number of
circumstances whep the executant himself on his gup volition
comes before the Tegistering officer apng desires o cancel the
earlier document. As already painted out supra, under Section 23-4
of the Registraton Act, the registering officer cap re-reqister a
document totally ignoring the earlier registration. Further more,
under schedule 1.4 to the Indian Stamp Act as amended by the
Stamp {A,P,Amendmentl Act, 1922, cencellation deed is ape of the
legal document recognized in law and a transaction for transfer of

mmovable property is ng exception.”
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of Property Act, which enables the dogor of a gift to cancel it or

revoke the same, ineffective. With respect, I am of the view, that

such apprehension has no basis. Section 126 of the Transfer of

Property Act is a special provision dealing with the power of the

donor to revoke & gift deed in Certain circumstances Swuch kind of

revocation dncs aot require the consent of the beneficiary of the

gift. Basically, such a gift is not a cortract in terms of the definition

- of contact as found in the Indiap Contract Act, since gift is a

- transfer made voluntarily withont Consideration, whereas, a sale of

an immovable property is a contract entered into between two

parties where consideration is g since-qua-non.  Therefore,

revocation of & gift deed cannot be efquated to cancellation of a sale

deed. Both operate on different spheres. A reference has also been

made in the judgment to Section 23-A of the Registration Act. In my

considered apinion, Section 23-4 which speaks of re-registration of

certain documents has nothing to do with cancellabon of a validly

executed document. it is not to say that invariably in ali cases, the

registering officer should refuse to register a cancellation deed.

We cannot generalise all deeds of cancellation as illegal or void so

as to say that such documents cannot he registered at all. All [

would say is that such cancellation desds which are executed

bilaterally by both the parties to the earlier decument can be

registered by the registering officer, provided, the other

requirements of the Indiap Registration Act are satisfied. But those

_ cancellation deeds executed unilaterally by one party to the earlier
; Iransaction, without the consent of the other party and without
' complying with the requirements of saction 32-A of the Indian
Registration Act, alone are to ke rejected by the Registering Officer..

22, In the minority Judgment of His Lordship Justice Bilal Nazki,
in para 120, the leamed Judge has held as follows.-

“Lastly. it was contanded by whe respondents that under no
provision of law the Sub-Registrar is required to regisier a
document after an enquiry as to the ownership of the property
with respect to which a document is sought to be registerad. it
may be true that there is no such provision in the Registation
Act, but if strictly interpreted, then the Registration Act would
hot empower the registering authority to register any d>ament
uniess it falls within Section 17 er 18 of the Registra:ion Act.
Section 17 mentions those documents which are compulsorily
registrable and Section 18 mentions those documents, of which,
the registration is optional, but, the whole scheme of the
Registration Act shows that it is incumbent upon the Registrar
not o register documents that are unlawful, Obvicusly if a
person has no right in the property and his interests in the
property had extinguished, if he tries to execute any document
for the same property, the document would be
egal.... e M 1t is only ¢n mere reading of the
document that Sub-Registrar would come tg a conclusion that
" the document, which was sought te be registered, was an illegal

Ll L
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document and as such coyld not be registered. ... . the
arqument of the leamed counsel for respondents that the Sub.
Registrar has no authority t make eaguilics with regard to the
tile of the parties who executes the documents, would have to
be accepted with xceptions. . That document has ne title over
the property, the Sub-Registrar 15 not bound to register such a
document. " The Scheme ¢f the Registration Act shows that
decuments which create interest or extingutish interest are either
compulsorily registrable or are to be registered at the option af
the executor, Besides this, what ig sought to be revoked by this
cancellation deed, is the earlier registered sale deeg,”

(Emphasis supplied)

23. In Badugu Vapkata Durga Rao v. Surneni Lakshmi reported in
20014{1) ALD B6, a learnaq Single Judge of the Andhrs Pradesh High
Court has also taken the view that a person who has executed a sale
deed and got it registered Cannot subsequently execute a document
unilateraily cancelling the earlier sale deed. This view has been
accepted by His Lordship Bilal Nazki in the minerity judgment”.

[ respectfully agree with the reasoniny given by the learned single
Judge of the Madras High Court as quoted above as also the
dissenting judgment in Yalana Malieswari's case (Supra) and
disagree with those in the majority decision of the Andhra Pradesh

High Court in Yalana Mallsswaré's case (supra).

19. It is useful to note what happened in Andhra Pradesh after

Yalana Malloeswari's £dse (supra), which is also noted in paragraph
26 of G.D. Subraimmaniam % case (supra) as follows:

"26. After the Full Bench judgment of the Andhra Pradesh High
Court in Ya.iala Malleshwari and others v. Ananthuia Sayamuna
and others case, the Andhra Pradesh Government introduced Ruie
26(k) of the Andhra Pradesh Registration Rules by means of an
amendment dated 29.11.2006, which reads as follows: f(j) The
leqistering Office ! s at the time

consent or orders of
|4

aCco ied ¢ 3 declaratiop s m
" & competent Civi] or High Court of State or Central Goverpment




annulling the ton contain o Iou istered deed
of conveyance o s provided that the recistering officer sbeall = =7 -
. e L =Lt N
_sale hefore him if th i ' ' sivil
EM._I ver : t e Tmmens
uﬁ@%_smﬂo_w_oygm@ﬂ.gmﬁ;i d or
winant ' able Iy sny pruvisiop of

- Endo
law. { i i no cellation
deed of a nmﬁnggz legistered deed of CONnvVeyance on sale before
i 5 ceepted for presen inn for istration.

that the same is ultrs vires of the provisions of the Registration
Act, 1908 and'is tontrary to the Jadgment of the Full Bench in
Yanala Malleshwari and others v. Ananthyla Sayamma and others,
The Division Bench of the Andhra Pradesh High Court, by order
dated 13.3.2007, while upholding the said Rule has hetd as
follows;- “In our opinion, the impugned rule does not in any
manner violate the ratip of the majority judgment of the Pyl
Bench. Rather as entioned above, it is g statutory embodiment
of cae of the rules o natural justice and is intended to curtail
] parte registration of

cancelfation deeds ” As indicted in the ébove judgment, the
principles of gatura) Justice are also to be adhered to by the
1 i i of cancellation of

sale. I a unilaters) canceliation deed is allowed to he registered,
without the knowledge ang consent of the other party to the
earlier contract, as hald by the Division Bench of the Andhra
Pradesh High Court, such registration would cause violence to the
principles of natura] Jjustice and lead to Unnecessary litigations

emanating therefrom,

(Undertining supplied)

20. The fact that the State of Rajasthan also experiences similar

difficulties is clear from the decision of the Supreme Court in Hasant

Nahatas case {supra). That State attempted a solution for this
difficult situation by introducing Section 22A in the Registration Act,

which read as follows:

. "Z2A- Documents registration of which is opposed to public pelicy -
+ {1) The State Government may by notification in the Offcial gazette,
declare that the registration of any documen or class of document

o/
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is opposed to public pelicy.

(Z2) Notwithstanding anything contained in this Act, the
registering officer shall refuse to registar any document to whicha -~
. notification issied under sub section { {1} is applicabz.

That section was declared as llﬂ"(}ﬂhhi*ltm"‘ml by the Supreme Court

e 1:.-01' jndia in Basapnt Nahata’s case {supm‘- ‘on the ground that the

word ‘public policy’ has not been properly explained in the Act and
the provisions do not lay down any guidelines to make it
constitutional. The State of Tamilnadu also followed suit, which was
also struck down as unconstitutional by a Division Bench of the
Madras High Court in W.P. Nos. 757 & 758 of 2007, following the

Supreme Court judgment in Basant Nadata’s case (supra), which

has also been taken note of in paragraph 30 of G.D. Subamaniam’s

case (supra}). In G.D Subramanjam’s case (supra) the learmed

judge suggested to the State of Tamilnadu as follows:

"After the above developmenis, the State of Tamil Nadu, obvicusly,
has not considered the situation prevailing in the State necessitating
introduction of an appropriate provision in the Act or in the Rules
itself so as 0 prevent registration of documents which are opposed
to public policy. As we have noticed, the Andhra Pradesh
Governinent has duly introduced Rule 26(k) of the Andhra Pradesh .
Registration Rules making it mandatory for the Registering Officer,
not to register a deed of cancellation of & sale deed, if it is not
executed mutually by the parties to the earlier sale deed. If it is the
intention of the Government of Tami! Nadu not to aliow registration
of certain kinds of deeds such as deeds of cancellation of sale,
executed unilaterally, even now, it is left open to the Government of
Tamil Nadu to bring an appropriate amendment to the Registration
Act or to the Rules as has been done in Andhra Pradesh in tune with
the law deciared by the Hon'ble Supreme Court in State of
Rajasthan v. Basanth Nahata by making it mandatory for the
Registering officers to refuse to register certain documents which
are opposed to public policy by succinctly defining the documents in
the statute itself without delegating the power to define the same to
the Executive. This court is hopeful, that the Government will take
serious note of the situation prevailing in the State and fall in line

' with Andhra Pradesh Rules.”

¥
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2Y. I may alsp refertp 3 decision of 5 learned single judge afthi‘é"
court namely, Sulabpa v Susoe '.2 8 (1) Kerala 165 which
was brought to Y notice by the Jearneg amicus curiae. That was g
Case where the direction issued by the Upa Iok Ayukta io the
Inspector Genera] of Registration to issue appropriate clarifications g
all his subordinate officials to desist from registering documents
which may have any legal validity of enforceability was under
challenge seeling a directisn tg the Sub-registrar o declare that the
petitioner and her husbarg arg entitled to get the document, executed
by them registered under the Registration Act. Of course the learned
single judge held that the registering officer jg not competent to say
that a document which has ne enfurceabﬂity or legal validity need not
be allowed to he tegistered. The decision rejateq o a divarce

agreement executed by g husband and wife,, registration of which
e decision has Dot examined the

which | have dealt with it ip the
ther states, that decision must be

S

Fer 4.%
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said judgment can be held to be rendered per incurium since ithe same _

is contrary to the legal principles involved as elucidated above and ther
" learned judge was ill-informed about the other legal provisions

“eleva nt to decide the issue.

22. The mnclusmns emerging from the above d;smussmn m'.'ay be
summed up as follows:
(i) The sub-registrar is legally obliged to reject and refuse to

register a deed of cancellation of a sale unilaterally executed without

the knowledge and consent of the other parties to the sale deed and

without complying with Section 32A of the Registration Act, 1908.
(ii) All sub-registrars of the State shall see that a deed of
cancellation of sale is registered only if executed with mutual
of all parties to the sale, complying with the provisions of the Act and
Rules including Section 324 of the Registration Act.
23. In the result, these {wo writ petitions arﬂﬁ_{me_gijnd the

tion of the deed of cancellation dated 1- 8-2009 registered as
ed as

consent

regisira
document no. 2830/2009 of Uliyil Sub Registrar's Office produc

Fxt. P3 in W.P. {C) No. 34367/2009 and the registration of the deed of

._,__.._.——-"—"'_-_-F_-‘__-__-

cancellation dated 24-11-2009 registered as document no. < ZD.QELZUDB
—_———

shall cancel, strike off and remmre the SB.ld deeds from the registers
and the

maintained by them in respect of the respective properties
same shall not be included in the encumbrance certificates to be
issued in respect of those properties. For completing the formalities,
the 4* respondent in W.P. {C) No. 34367/2009 and the 3™ respondent
in W.p. (C) No. 37150/2009 shall produce the cancellation deeds
executed by them before the respective sub- -registrar for cancelling

ithe registration within two weeks from receipt of a communication
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from the sub-registrar directing preduction, whick: the sub-registrar
shall issue within two weeks. However, the sub registrar shall not .
wait for such production for making appmpriate changes in his
reqister as directed above. ' .

Before parting with the ca:e 1 sugyest that the Gavetrnment of
Kerala would do well to introduce appropriate amendment to either
the Act or the Rules, in line with Rule 26(k) of the Andhra Pradesh
Registration Rules referred to above, {see paragraph 19 supra) to give
a statutory framework to the findings in this judgment. To enable the
Gavernment to consider the same, the Registry shall forward a copy of
this judgment to the Secretary, Registration Department and the
Inspector Gepnera! of Registration, of the Government of Kerala. T
sincerely hope that my above suggestion will not meet. with the same
fate, pnamely,  discard to  the waste bin, as my suggestion  in
Retnavaily V_Ambalapadu S.C.B. Ltd, 2005 (3) KIT 320,
wherein also a suggestion wes meade to the Government in respect of
notification of ::'ammencement’ of Section 4A of the Payment of
Gratoity Act, 1972, in the State 5f Kerala, which would have hugely
benefitted the entire workforce in Kerala covered by the Payment of
Gratuity Act, without anv carresponding financia! burden on either the
employers or the Governmen:. ln the meanwhile, the Inspecior
General of registration shall circulate a copy of this judgment with
appropriate directions in accordance with this judgment. to all sub-
registrars of the State who shall implerment the diracti us contained
herein. '

It would be gross ingratitude on my part, unless [ place on
record my appreciation for the able assistance rendered by tl_}e
amicus curiae, Advecate Sii. T.R. Ravi, to the court, in these two writ

- petitions. He responded to /the request of the court seeking his

Y
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assistance, readily, without reservation and gave his best in finding
out and placing before the court precedents and arguments for And
against, to enable me tc arrive at a just conclusion. Iam certain ':rl;.;:-,t _
without his assistance', this judgment would not have been in this form |
and would have been far from satisfactory. [ place on record the
appreciation of this court for his unselfish efforts in that regard. But I
hasten to add that this is not intended to helittle the contribution of
the advocates appearing in these two writ petitions, who also assisted

me to the best of their ability.

<L |
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T.RRAMACHANDRAN NAIR, 1.

-------------------

Dated this the 4th day of June, 2012

T -';l-.
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SUDGMENT

The peutioner secks for various reliefs including a direction to call
for the original of Ext.P5 document and to quash the same,

2. The challenge is against the cancellstion deed said to have been
executed unilaterally, purportedly to cance! ExtPl document  As per
Ext.P1 document, the petitioner's mother Eli settled her propecties to het
children and the petitioner oblained a towal extent of 31.75 cents of land
comprised in Sy. Na.iﬂlﬁfﬁ of Kothamangalam Village. Exl.;,!’z is the
receipt showing payment of langl tax, dated 1152011 and F.xt..l’.'3 is the
copy of the possession cerificate issued by the Village ‘().[f'mer showing
that the petitioner is in possession of die said property.

3. [n connection with an application for availing a bank ltoan, the
petitioner applied for an encumbrance certificate and Ext.P4 15 ﬂie.cnp}r of
the said certificate, It contains an endarsement that ExtPl has been

cancelled.  Thereafier, the petitioner obtained a copy of the cancelation

Qge HF.

J



" W.plci. Ho.asolofzuﬂ_‘!ﬁ_ - : -

- deed which s produced as BaiPS. The date of Ext.P3 i.s.-:.:l *tgaﬂﬁ - j-;
According to the petitioner, the mother was comnpletely laid yp at.gmthtﬂ!&
and she  finally expired on 25.?,2{1'[}] and she was nol in a position to
Execlte any document. The allegation is thar this document was registered
a1 the instance of the third respondent,
| - 4. Pursuant to the notice isyusd by this Court, the third respondent

¥

hag entered sppearance.

- 5. Heard leamned munsal. for the petitioner, learned Government
Pleader and leamed counsel for the third respondent,

6. Leamed counsel for the petitianer refied upon & decision of this
Court in Noble Jobn v, State of Kerala {2010 (I KLT ﬁl], The question
considered therein is identical, Afler claborstcly comsidering varions
aspecis, this Court laid down the principle thus in para 1{:

“If & person is not entitled to transfersble property, he cammot

executs a docwmnent in respect of transfier of the property and

- therefore he is not a person competent to present such a
. ' document for registration. Under sub-clause VII of BL101 of the

v Rules, the Seb-Registrar can validly refuse registration of a
document if it is preseniéd by a person who has no right to

present it. By cancelling a sale deed executed by him earlier, the

vendor is achually attempting to re-transfer the property to

J/ _ Bk
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himself, which he cannot do, since he i ne longer enﬁﬂeﬁlﬂ: thal __
progerty a5 the title had already passed o the purchaser 6n ih?w‘r
sxecution of the sale deed unless the sale deed stipulﬁiea"-,. -
otherwise and for becoming entitied to be competent o execule 4
document in respect of that property he has to fiest get the sarlier

sale deed anmulled by a court of Jaw. On reading of all these
pravisions wgether, | am satisfied that & Registering Authority

can refuse registration, if, on a cursory enquiry, it is clear that the
person purporting 1o have executed (be cancellation deed is not

the person entitled 1o the property as on the date of execution.
This he can easily do by metely looking at the document and the
previous documents regisiered in respect of the property as per

the register available in bis office in respect of the propery,
which would show who is the present owner of the property. S.

15 of the Act indicates that such an enquiry is not alien to the
powers and duties of the Sub-Registrar. Going by 8.34 of the
Indian Kagistration Act end R.67 of the Registration Rules
(Kerala), at first blush it may appear that the Registering Officer

4 : cannet enguire into the validity of the document of the right of
- the executing party 1o execute the document. But to held that
under 1o circwmstances the Registering Ciftcer shal! enguire into

' the competency of the person to excrute the document and he
| shall blindly regisier the document except for the feasons
mentioned in R.191. would fead to very disastrous and

. anomalous tesults. A reasonable interpretation commensurats

with the object of the Act and Rules would be that if by reading

S | Fege /7.
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the document and looking at the previous documents regiétemi_ . -f"';#

n resgect of the property he is satisfied thal the document cannol™

2
be validly executed by the person purporting, 1o have exed d - ’

the same, he lLas o reluse to register the same and acl in
ac;:url:la.nce with §.71 of the Act. By refusing te regisicr deed
of cancetlation of 3 sale deed, the Sub Registrar is only
periorming a duby cast upon him by the Registration Act amd
Rulss, notwithstanding R.67 of the Registration Rules (Kerala)
and the same 15 in Consonance with the abject of the Registration
Act und Rules.” o

It was held thai the Regisiering Authority can refuse registratinn, if, on @
cursory enguiry, it 13 clear that the person purporiing 1 have executed the
cancellation deed ié not the person enmleﬁ to the property as on the date of
execution.

7. Evidently, in this case the said principies will apply. As on the
date of execution of the canceliation deed, Ext.Pl deed has already come
into effect and the petitioner has already obtained possession as weil as tithe
ta the property, These aspects have not been disputed by the third
respondent atso. The executant of ExtP3 had no right at all.

8. In that view of the mater, here will be a declaration that the
registratior? of the otiginal of Ext.P3 is nt legal and valid and therefore the

original of the same will stand set aside. There will be 3 direction 10

J K 513_
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respondents i and 2 to effect suitable entries in that regard in the vd.(? us
registers maintained in the Office, of the Sub  Registrar, Kothamangatan
and thereatter issue a fresh encumbrance certificate to the petitianer in
terms of the declaration made as abuve. The petitioner will produce a
certified copy of this judgment for conipliance.

The writ petition is allowed as above. No costs.
s
(T.R. Ramachandran Nair, Judge.)
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